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C R E N N A   M .   B R U M W E L L ,   E S Q. 
C I T Y   A T T O R N E Y   
 
 
TO:  MAYOR ROY D. BUOL AND MEMBERS OF THE CITY COUNCIL 
 
DATE:  NOVEMBER 1, 2018 
 
RE: REFERENDUM QUESTIONS 
 
 
As City Council weighs options for a possible referendum related to renovation and 
expansion of Five Flags I’ve researched the rules and regulations which will apply to 
members of the City Council, city staff, and members of city boards and commissions. 
 
CITY COUNCIL 
I was asked the following: 
 

we discussed we as a City Representatives could not speak for or against 
Five Flags at goal setting so my question is what is the rule on letters of 
support from groups like Travel Dubuque who reference that they’re being 
written on behalf of the “Board of Directors” supporting we expand it when 
some of us may be on that Board?  We don’t serve as individuals but as city 
representatives when serving on these boards, so is this considered us 
giving support if the board in general is mentioned as supporting this within 
the letter of support?    
 
I know we’re only receiving and filing that letter but if it is documented as 
support for Five Flags, I just want to make sure we’re not creating future 
issues for any of us?  
 
I’m sure we’ll have more instances potentially but the Travel Dubuque letter 
is on our consent items tonight and I was curious how those instances are 
viewed and if it would need to somehow notate any city representatives on 
these boards were not part of that support letter?  I could see how this could 
be interpreted as support by city reps with a broad board reference so just 
wondering the rule on these things or if the council members on those 
boards needed to abstain or vote no or something from that item 
acceptance to reflect their non support or indifference? 
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First, City Council members serving on boards do so pursuant to their membership on the 
City Council.  The role is not as an individual nor as representative of the entire City 
Council.  In the event a referendum will be put to the voters City Council members serving 
on boards which will take a position on the referendum should abstain from participation 
in the discussion and voting by the board. 
 
Second, outside of board meetings or City Council meetings members of the City Council 
may take a position in their individual capacity but should be cautious NOT to do so as 
“Jamie Smith, City Council Member.”  The Iowa Attorney General discussed this topic in 
a 1982 opinion related to a school principal and making clear actions are in an individual 
capacity and not as a school official when advocating for passage of a bond issue outside 
the school building and outside school hours. 
 

What we have said is in relation to the official activity of the school. This is not to 
say that school board members or employees of the school district are prohibited 
from participating, as individuals, in a campaign for a bond issue. The Iowa 
Supreme Court has stated: The members of the board of directors are not 
prohibited, because of their official position, from taking an active interest in the 
election, or from conducting a campaign in favor of the proposition. They did not, 
by accepting positions as members of the school board, surrender any rights which 
they had as citizens. Their familiarity with the wants and needs of the district 
justified them in making such a campaign as they thought the needs of the district 
demanded. 
Chambers v. Board of Education, 172 Iowa 340, 345, 154 N.W. 581, 583 (1915). 
See also Keokuk Water Works v. City of Keokuk, 224 Iowa 718, 277 N.W. 291 
(1938); Johnson v. Inc. Town of Remsen, 215 Iowa 1033, 347 N.W. 552 (1933). 
1982 Iowa Op. Atty. Gen. 423 (1982). 

 
This carries over to social media as well.  Upon passage of a resolution putting the matter 
to a public ballot, city council members are prohibited from taking a position on social 
media platforms affiliated with their roles as members of the City Council.  Personal social 
media pages may be used to participate and advocate for a proposition. 
 
Third, the City Council CAN as a body express an opinion on a ballot measure through 
the passage of a resolution or proclamation.  The City Council is still PROHIBITED from 
devoting city resources toward specifically advocating in favor of or against said ballot 
issue/referendum. 
 
Use of public money for political purposes is prohibited by state code.  The code section 
is provided in a later section of this memo.   
 
Advocacy for a referendum by city council members as city council members, is prohibited 
upon passage of a resolution which puts the matter on a public ballot.  Passage of a 
resolution is the proverbial line in the sand triggering certain rules/prohibitions. 
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RESEARCH 
First, I have included relevant state code provisions governing the usage of public funds 
and resources. 
 
Second, I polled other city attorneys in the largest of Iowa cities for their experiences 
and guidance related to referendum issues.   
 
Finally, I asked for guidance from the Ahlers & Cooney law firm in Des Moines as the 
firm consults with municipalities of all sizes across the state.  After receiving information 
from Ahlers I asked some specific questions for Dubuque to which I received additional 
advice.  The gathered information is included on pages 4-20. 
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RELEVANT CODE SECTIONS (some emphasis/explanation added) 
 
68A.505 Use of public moneys for political purposes. 
1.  The state and the governing body of a county, city, or other political subdivision of the 
state shall not expend or permit the expenditure of public moneys for political purposes, 
including expressly advocating the passage or defeat of a ballot issue.  (Crenna 
Explanation:  No city money can be spent advocating for/against a ballot issue) 
 
2.  This section shall not be construed to limit the freedom of speech of officials or 
employees of the state or of officials or employees of a governing body of a county, city, 
or other political subdivision of the state. (Crenna Explanation: City employee and council 
members may take individual positions/speech on the ballot issue is allowed). This 
section also shall not be construed to prohibit the state or a governing body of a political 
subdivision of the state from expressing an opinion on a ballot issue through the passage 
of a resolution or proclamation. (Crenna Explanation: City Council as a body CAN express 
an opinion via resolution or proclamation) 
 
 
721.2  Nonfelonious misconduct in office. 
Any public officer or employee, or any person acting under color of such office or 
employment, who knowingly does any of the following, commits a serious 
misdemeanor: 
1.  Makes any contract which contemplates an expenditure known by the person to be in 
excess of that authorized by law. 
2.  Fails to report to the proper officer the receipt or expenditure of public moneys, 
together with the proper vouchers therefor, when such is required of the person by law. 
3.  Requests, demands, or receives from another for performing any service or duty which 
is required of the person by law, or which is performed as an incident of the person’s 
office or employment, any compensation other than the fee, if any, which the person is 
authorized by law to receive for such performance. 
4.  By color of the person’s office and in excess of the authority conferred on the person 
by that office, requires any person to do anything or to refrain from doing any lawful thing. 
5.  Uses or permits any other person to use the property owned by the state or any 
subdivision or agency of the state for any private purpose and for personal gain, to the 
detriment of the state or any subdivision thereof. 
6.  Fails to perform any duty required of the person by law. 
7.  Demands that any public employee contribute or pay anything of value, either directly 
or indirectly, to any person, organization or fund, or in any way coerces or attempts to 
coerce any public employee to make any such contributions or payments, except where 
such contributions or payments are expressly required by law. 
8.  Permits persons to use the property owned by the state or a subdivision or 
agency of the state to operate a political phone bank for any of the following 
purposes: 
a.  To poll voters on their preferences for candidates or ballot measures at an election; 
however, this paragraph does not apply to authorized research at an educational 
institution. 
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b.  To solicit funds for a political candidate or organization. 
c.  To urge support for a candidate or ballot measure to voters. 
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INFORMATION FROM OTHER CITIES IN IOWA 
 
Cedar Rapids 
Crenna, we have used this in the past.  I see that we don’t really discuss the notion that 
disseminating factual information about how money might be spent, etc., is not supporting 
or opposing a ballot measure. Good luck.  
  

Each time that a city election is held we send out a reminder as to the legal issues 
of using city property or other resources for political purposes.   
  
Iowa Code Section 68A.505 prohibits a city council, or the governing body of any 
political subdivision, from spending or permitting the spending of public moneys 
for political purposes.  Political purposes include supporting or opposing candidate 
for public office, or any ballot issue.  The term “public moneys” is not defined in 
Iowa Code Chapter 68A.  Using the applicable rules of interpretation, the statute 
should be interpreted broadly to aid in the effectuation of its purpose which is to 
prohibit the use of public money to influence a particular outcome of an 
election.  The term “public moneys” should be interpreted broadly as meaning not 
just money in the strict sense but also to include city property or resources 
supported by city funds and the work time of city employees.  However, this section 
expressly states that it is not to be construed to limit the freedom of speech of 
officials or employees of the city.  Violation of this law is a serious misdemeanor. 
  
In addition, Iowa Code Section 400.29 prohibits civil service employees, while 
performing official duties, or while using any public equipment, from soliciting in 
any manner contributions for any political candidate.  Additionally, a civil service 
employee is prohibited from engaging in any political activity during working hours, 
while performing official duties, or while using city equipment that impairs the 
efficiency of operations.  However, this section also provides that it is not to be 
construed to prohibit any employee or group of employees, individually or 
collectively, from expressing honest opinions and convictions, or making 
statements and comments concerning their wages or other conditions of their 
employment. 
  
As a result of the foregoing, we advise that city officers and employees, including 
those of city board and commissions, should not use public funds, facilities, 
equipment or supplies to support or oppose a ballot proposition.  City officers and 
employees, and those of its board and commissions, should not engage in 
activities in support of, or in opposition to any ballot issue, while working or 
performing official duties on behalf of the city, or through the use of city resources 
or equipment.  This advice should not be taken as restricting the freedom of 
speech of city officers or employees.   
  
Please communicate this to the officers and employees within your areas.  Please 
call me with any questions. 
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Council Bluffs 
Council Bluffs was successful at getting a 20 million bond issue approved for a new police 
station a couple of years ago.  We had our social media people stick strictly with facts 
regarding the dire state of the current police station and what a new police station would 
do to help with public safety in our community. 
 
There was a citizens group that was formed to really push the issue.  They put out one 
mailer that had logos of different businesses and organizations that supported the 
passage of the issue and they without thinking included the City's logo on it.  We were 
quick to have them change it.     
 
 
Iowa City 
Crenna –   the last written memo my office did was 20 years ago in connection with the 
library expansion but I’ll send it to you as it might help get you started. 
  
What I have done on several occasions (library expansion in 1999 and sales tax votes 
since) is forward the informational material to the Director of the Ethics Board for approval 
before we make it public.  Both Megan Tooker, and Charlie Smithson before her, were 
incredibly responsive. 
 



8 
 



9 
 



10 
 

 
  



11 
 

AHLERS & COONEY INFORMATION 
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CONCLUSION 
If additional information is needed throughout this process I am happy to research and 
seek assistance as needed to properly guide staff actions in accordance with applicable 
laws. 
 
 
cc: Michael C. Van Milligen, City Manager 

Cori Burbach, Assistant City Manager 
Teri Goodmann, Assistant City Manager 

 Marie Ware, Leisure Services Manager 
 Randy Gehl, Public Information Officer 
 Gus Psihoyos, City Engineer 
 Steve Sampson Brown, Project Manager 
 HR Cook, Regional General Manager, SMG/Five Flags 
 


